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COMMENT 47 

which for fifty years has held its doors open to all, whose purpose in 
teaching, as expressed in its charter, was "for promoting the cause 
of Christ," now stands guilty under an indictment. The Court of 
Appeals of Kentucky considered this separation statute as only a 
fair exercise of the police power by the legislature. 

Whether its decision would have been the same had the police 
power been exercised in reference to any subject except the relation 
between the colored and white races, is an entirely different ques- 
tion. This power of police is an expansive power and circumstances 
often alter cases. 

THE RIGHTS OF A PASSENGER PRESENTING A WRONG TRANSFER. 

This question has usually arisen when the conductor has 
attempted to eject the passenger presenting such defective transfer, 
and the late case of Norton v. Consolidated R. Co., 79 Conn. 109, is 
no exception.There the plaintiff boarded a car, paid his fare, and 
asked for a transfer. Through the negligence of the conductor this 
transfer was wrongly punched and the conductor of the second car 
attempted to eject him, but finally desisted. The action was brought 
for damages for the alleged assault. 

The particular point involved turns on the question of the con- 
clusiveness of the transfer. In deciding whether or not the transfer 
is conclusive on the passenger, the various courts of appeal, before 
whom the problem has arisen, have reached exactly opposite con- 
clusions. 

In the case of Indianapolis St. R. Co. v. Wilson, 66 N. E. 950, 
recently decided, the court adopts the view that the ticket is not con- 
clusive evidence of the contract of passage. Jordan, J., says : "The 
ticket is only evidence of the contract, and if it fails to disclose the 
true contract its infirmity or fault in this respect must be chargeable 
to the carrier, and the latter is liable for the natural consequences. 
. . . Inasmuch as the passenger is not permitted to have any- 
thing to do with the preparation of the ticket, the passenger has a 
right to presume that the ticket furnished him is a correct expression 
of the contract between himself and the carrier." The plaintiff, 
therefore, was given damages for the assault. The court cited, in 
support of this view, Trice v. Chesapeake, etc., R. R. Co., 40 W. Va. 
271 ; Ellsworth v. Chicago R. Co., 95 Iowa 98. 

The opposite result, however, was reached in Bradshaw v. R. R. 
Co., 135 Mass. 407, where the court said the rule of the company 
requiring the passenger to have a proper ticket was a reasonable one, 
and the right of the passenger to transportation is no greater than 
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the right of the railroad company to make reasonable rules. Such 
a rule, the court says would be more practical and probably result 
in less fraud and corrupt use of transfers. Frederick v. R. R. Co., 
37 Mich. 342. 

The case under discussion in Connecticut arrived at the same 
conclusion as the above holding. The court affirmed that the duty 
of deciding the passenger's right to ride over the second car 
devolved upon the conductor of that car and the only evidence of the 
right was the transfer. The passenger should have paid his fare and 
sued for the defendant's breach of promise to carry him. The con- 
ductor was not considered under an obligation to accept the passen- 
ger's statement that the mistake in the transfer was due to the fault 
of the first conductor. His right to ride for the time being was con- 
clusively evidenced by the terms of the ticket. Mosher v. St. Louis 
I. M. & S. Ry. Co., 127 U. S. 390. 

That the ticket should be conclusive evidence of the passenger's 
right to travel would seem to be the more practical rule. Any other 
view makes possible fraudulent statements in regard to the ticket. 
If the conductor is compelled to take the word of the passenger, 
what is to hinder the passenger's using a ticket two months old and 
saying that it had been punched wrongly? An electric road will 
certainly not make a practice of issuing wrong transfers where an 
action for damages for breach of contract will always lie ; but if the 
opposite conclusion is adopted, a road is compelled to allow passen- 
gers to ride on their own statements of the transactions, and the only 
remedy open to the company is to bring suits against innumerable 
unknown persons to decide whether or not an extra fare is owed. 

A carrier can always be reached by process if any mistake has 
been made, but it would impose a great hardship on any corporation 
to compel it to identify and serve a summons on every passenger 
who has ridden on a disputed transfer. Considered, therefore, from 
this point of view, a conclusive transfer is the fairer solution of the 
problem. 

coal mines; the law of subjacent support. 

In the case of Griffin v. The Fairmont Coal Co., 53 S. E. 24 
(W. Va.), the Supreme Court of Appeals of West Virginia recently 
handed down a decision which apparently disapproves and repudi- 
ates the vital principles of lateral and subjacent support as they have 
been previously declared by every American court in the interpre- 
tation of those contracts which pass title to coal underlying the sur- 
face of land. In this case the court decided (Poffenberger, J., dis- 



